OFFICE OF THE ATTORNEY GENERAL OF TEXAS
AUSTIN

GERALD C. MANN
ATTORNEY GENERAL

Honorable Bascom Giles, Commissioner
General Land Office
Austin, Texas

Dear Sipi Opinion No. 0-4671
‘ Re: TForeclosure by aasignee under

:hA:] %OQ’G.UO& S.I’. R.Y-
An San Augustine County,
an *agricultural' classifi-

me an anpsld principal balance of
nquent interest accumulation of §$1,426.01.

P soﬂfno ag at a third person may pay the obliga-
owing {he ‘§tate of Texas and that the State of Texas
ansfer all\its rights, liens, and remedies in accord-
w#isions of Article 5328, Revised Civil

tute rforeciosure proceedings against Mr. Henderson as the
owner of the surface and against those persons holding
deeds to the mineral estate,

"Your offieial opinion is reguested upon the follow-
ing question:

NO COMMUNICATION [$ TO BE CONSTRUED AS A DEPARTMENTAL CFINION UNLESS APPROVED BY THE ATTORNEY GENERAL OR FIRST ASSISTANT
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"If the State transfers all its rights, liens, and
remedies, in accordance with sald Article 5328, can the
transferee file foreclosure proceedings and recover the
minerals as well as the surface estate?"

Articles 5327 and 5328, Revised Statutes, 1925, read
as follows:

wprt. 5327. Lien

"To secure the vayment of all prinéipal and interest
due upon any sale of public free school land, University
land, and the several asylums land, the State shall have
an express llen foxr the use and benefit of the fund to
which the land belongs in addition to any right and remedy
that it has for the enforcement of the payment of any
principal or interest that may become due and unpaid.

Aprt,. 5328. Transfer of indebtedness

"If any person, firm or corporation of the Federal
Farm Loan Bank with the ceonsent of the owner of any lands
mentioned in the preceding article, pays to the State the
principal and interest dune upon any obligation given for
sach land, the Commissioner shall be authorized, upon
written request of such owner duly acknowledged in the
manner required for the conveyance of real estate, coupled
with ap affidavit of ownership, to execute, acknowledge
and deliver a written transfer of the indebtedness held
by the State to such persen, firm or corporation or the
Federal Farm Loan Bank whioch shall thereupon be subrogated
to all the rights, liens and remedies held by the State
to secure and enforce the payment on the amount of principal
and interest so pald to the State., If the land claimed by
the one representing himself to be the owner should be
held under such evidence of titles as the law or rules of
the Land Office will not authorize or permit to be filed
in said office, then the Commissioner may admit the owner
to be such person as the person, firm or ocorporation or
the Federal Farm lLoan Bank paying the indebtedness shall
admit to be the owner, and upomn such admission the instru-
ment of transfer shall be execubed. Nothing herein shall
change in any particular whatever, the law or rules that
obtain in the Lend Office relative to titles to land end
the issuance of patents thereon."
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We answer your question in the affirmative but we
doubt whether the Commissioner has authority under Article
5328 to transfer the State's indebtedness under the cirocum-
gtances stated in your letter. The owner of the minerals is
an owner of land in the same sense that the owner of the
surfece estate is an owner of land., 31 Texas Jurisprudenoce 557.
If both owners, where as in your oase the mineral and surface
estates are geparately owned, consent to a third person paying
the State's indebtedness andi both owners agree by "written
request . . . duly acknowledged in the manner reqguired for
the conveyance of real estate, coupled with an affidavit of
ownership®" to a trensfer of the State's lien to such third
person, we are of the opinion that such third person is
"gubrogated to all the rights, liens and remedies held by
the State" and can enforce such rights, liens and remedles
against both the mineral and surface estates by fareclosure
proceedings in a ocourt of competent jurisdiction. If the
owner of the mineral estate does not consent to the payment
of the State's indebtedness by a third person and the transfer
of the State's lien to such person, 1t is our opinion that the
Commissioner could mot lawfully transfer any lien against the
mineral estate to such third person and conseguently no third
person could foreclose against the mineral estate,

, The fact that there may have been a default on the
part of the owner of the mineral estate in the payment of the
debt due the State does not ipso facto cancellhtsccontract.
Texas Jurisprudence states the rule as follows:

"A failure to pay installments which are due under
the contract concerns the State only, subjeeting the
rights of the purchaser to forfeiture; but, until forfeiture
has been exacted by the Land Commissioner in the manner
specified by law, the purchaser's title is not afrected.
e o o 3, Tex.Jur. 174, 175.

Trusting that this answers your inquiry, we are
Very truly yours
APTORNEY GENERAL OF TEXAS
FD:db |

By (Signed) FAGAN DICKSON
AFPROVED JUL. 17, 1942 7 Assistant

(Signed) GERALD C. MANN
Attorney Ueneral of Texas
APPROVED JUL. 17, 1942
(Signed) GERAID C. MANN
Attorney Gensral of Texas
APPROVED Opinicn Committee
By B.W.B. Chairman



